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ists, who have so much that is good to offer, still lack and
need a philosophy.” This implies that it is philosophical
justification which naturalists have failed to furnish for
their views. But of course, and consonantly with these
views, naturalists have characteristically understressed
matters of presupposition and the like. For they have
argued that no philosophy can get on without presupposi-
tions of one sort or another, that its own presuppositions
are minimal, and that if any of its presuppositions should
prove dubious, naturalism is at all events committed to an
unrelenting self-criticism and is on the alert for unlikely
consequences. But this is precisely to insist that naturalis-
tic criteria be used in the adjudication of philosophical
issues and in the determination of philosophical doc-
trine—and hence to insist that naturalism settle in its own
way the issues between naturalism and its rivals. This has
led to charges of circularity or disingenuousness. But
such criticisms leave the naturalist undismayed, since he
insists that he uses no method in philosophy that his erities
do not employ in life. But critics have proposed that issues
in philosophy are different from issues in life or even in
science, for that matter, and the continuity of method is
exactly what is at issue. And here matters more or less
stand, the chief divisions being not so much between
naturalists and antinaturalists—the latter being chiefly
those who have proposed limits to science on ontological
grounds and in combat with whom the naturalist has 3-
ways been most comfortable—but between competing

views of what philosophy is. And here the critics of natu-.

ralism are not necessarily antinaturalistic in the comfort-
able sense of being unhappy with science, in proposing
that there are nonnatural entities, etc., but rather in the
sense of supposing philosophy has its own problems and
techniques, to the neglect of which naturalism owes its
own neglect at the hands of contemporary nonnaturalist
philosophers.

Naturalism flourished in American universities and in
the pages of American philosophical journals in the late
1930s and through the 1940s. In the following decade,
chiefly in consequence of movements originating in Eng-
[and and on the Continent, the vacuum which the polari-
zation of naturalist philosophizing created was increasing-
ly filled with the sorts of philosophical inquiries that the
naturalist typically viewed with distaste and suspicion as
being remote from the issues of the specialized disciplines
and the problems of men. Despite some notable efforts to
bring naturalism forward in recent times as a respectable
metaphysics and an adequate system of philosophy, the
typical professional philosopher appears no longer to find
the form in which these issues are presented especially
challenging. The dominant contests in contemporary phi-
losophy have been cast in other terms and are fought on
seemingly different fields. On the other hand, to a great
extent many of the fashionable problems are merely dis-
guises for questions which could as easily, and perhaps
even more directly, be represented as arising in connec-
tion with the claim of the continuily of scientific method.
(See ETHICAL NATURALISM.)
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NATURAL LAW. Phrases like ius naturale, diritto ni-
turale, droit naturel, Naturrecht, and “natural law™ have
been used over the centuries to designate a remarkably -
persistent doctrine concerning the moral basis of law,
However, it would be wrong to assume either that when-
ever these phrases are used, they designate this doctrine or
that the doctrine itself has endured without variants or
modifications. Accordingly, a wminimal characterization
of the doctrine of natural law would seemn called for.

CHARACTERISTICS OF NATURAL-LAW DOECTRINE
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society the criterion of justice js provided by what t@ﬂsy
decree(ﬁfa that to ask of these laws whether they are jus
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Natural law as a legal code. it seems an iptrinsic
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pronouncements on the nature of law were collected in the
Digest at the order of Emperor Justinian (A.D. -

The Roman legal system contained a remarkable body of
law, the ius gentium which was employed in those cases
in which either one of the litigants was not a Roman citi-
zen or both were resident aliens of different nationalities.
Although Roman in character, the fus gentium lacked the
formality and technicality of the Roman ius civile and
shared some features with the systems of rules and laws
belonging to_the peoples whom oman Empire had
abﬁ)"rﬁ?d It.was apparently the ius gentium that Gdius
(e A.D. 160) took for his model when he contrasted the laws
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to natural law is, in point of fact, no law at all; all that is
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from natural law, Or to put the matter the other way
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sistent. For a certain set of norms is first introduced as
valid legal rules and then declared to be invalid. Now,
certainly this criticism points to a genuine difficulty that
does confront natural }aw here—namely, how the so-called
laws whose invalidity it asserts are initially identified.
Obviously, they cannot be identified as laws, nor, it seems,
can they be identified as putative laws, for the criteria in
terms of which they are putatively valid are themselves
called in question. However, it seems paossible that natural-
law theory can accommodate itself to this criticism by an
adjustment of terms.

On the other hand, it would be wrong to think of the
conflict between natural-law theory and legal positivisin as
merely verbal, a dispute between a narrower definition of
law that excludes unjust laws and a broader one that in-
cludes them. There are, as H. L. A. Hart {The Concept of
Law, Ch. 9) has effectively demonstrated, substantive
reasons for preferring one definition to the other. The
narrower definition is likely to appeal to a society that has
just emerged from an, iniquitous regime and wishes neither
to accept the laws of that regime nor to indulge in retro-
spective legislation, It avoids the dilemma by declaring the
laws void—hence, the popularity of natural-law theory in
post-Hitler Germany. But the narrower definition also has
its dangers. It suggests that issues of justice are as readily
decidable as those of legality. It totally denies the painful
choices that sometimes have to be made, by magistrates as
well as ordinary citizens, between an evil law and no law
at all. And it has one important consequence which is the
opposite of that intended—it makes any law once accepted
as valid free of all further assessment.

CRITICISMS OF THE THEORY

Besides the internal difficulties that beset natural-law
theory, there are two important criticisms to which it has
been subjected.

Relativity of laws. It has been argued that natural-law
theory cannot admit that the demands of justice may be
relative to time and place so that what ought to be positive
law in one society ought not to be in another. Kelsen thus
contrasted the static character of natural-law theory with
the dynamic character of positivism. Supporters of natural-
law theory, however, often reject the supposition on which
this imputation is based. In this century there has been
a specific attempt by Rudolf Stammler to evolve a theory
of “natural law with variable content.” Even St. Thomas,
in a passage (Summa Theologica 11, 2, 57) which Pius XII
commended to the attention of Catholic jurists in 1955,
allowed that the secondary precepts of natural law might
vary with the mutations of human nature, although it is
arguable that the only sense in which he conceded human
nature was mutable was that it could become depraved.

However, here, as with most disputes about relativism,
the issue is unclear. Presumably, no absolutist would deny
that circumstances may be relevant to judgments about
justice, but, equally, no relativist would deny that what is
just in one set of circumstances would be so if these cir-
cumstances were faithfully reproduced. So the only is-
sue—and this is not a theoretical issue—is precisely what
effect a particular change of circumstances would have on
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the morality of a specific action. Perhaps, however, it could
be held that a natural-law theorist who admitted very freely
that circumstances change the ethical character of ac-
tions had departed considerably from the original inspira-
tion of the theory. The theory of “natural law with variable
content’” certainly seems to transgress the first requirement
laid down above for 2 natural-law theory.

Law and morality. Second, it might be argued that a
natural-law theory has a tendency to blur the distinction
between the two questions “What ought men to do in
society? and “What actions ought to be enferced at law?"
In other words, it blurs the issue traditionally {though
confusingly} referred to as that of sin and crime. And it has
this tendency because, presumably, it is never quite clear
whether natural law is a criterion of just action or of just
faw.

Many natural-law theorists have given at teast some
recognition to this problem. For instance, St. Thomas
argued that the law can pass judgment only on “external
action,” for only God is able “to judge the inner move-
ments of the will” {Summa Theologica 1, 2, 100). And in
the writings of Christian Thomasius, and again in Kant's,
the distinction between the inner character of morals and
the external character of law or between imperfect and
perfect duties was made & fundamental principle.

Even so, it might be argued that natural-law theory is
misleading in that it takes as the starting point for a dis-
cussion of what the law ought to enforce a consideration of
what men ought to do, even if it goes on to exempt from
the sphere of legislation certain areas of morality as incon-
gruent with the actual means of enforcement the [aw has at
its disposal. To many it might seem apparent that the law
has no right, let alone obligation, even of a prima-facie or
attenuated kind, to enforce morality as such.
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